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PART I -OVERVIEW

1. The Underwriters and Initial Purchasers' are defendants to the Ontario Sino-Forest class
action (court file no. CV-11-431153-00CP). The Underwriters and Initial Purchasers are also
parties affected by the Sino-Forest Plan of Arrangement (the “Plan”).

2. The Ernst & Young LLP settlement agreement (“E&Y Settlement”) and the Plaintiffs’
proposed Claims and Distribution Protocol bear upon parts of the Plan in which the Underwriters
and Initial Purchasers have a direct interest. For example, the Claims and Distribution Protocol
sets out what amounts from the E&Y Settlement are to be paid to noteholder claimants, which
will have an impact on the Indemnified Noteholder Class Action Limit as defined in s. 1 the
Plan.? That limit relates directly to that which may be claimed against the defendants in the class

action (including the Underwriters and Initial Purchasers).

3. The Underwriters and Initial Purchasers object to the Claims and Distribution Protocol

and the draft Order approving same on two bases:

(a) the Claims and Distribution Protocol is not sufficiently clear and transparent with
respect to the distribution of the proceeds of the E&Y Settlement, which bears on
the Underwriters and Initial Purchasers’ interests relative to the Plan and the Class

Actions; and

)] the draft Order seeks to limit the admissibility of materials publicly filed by the
Plaintiffs in respect of the within motion in various class actions related to Sino-
Forest (the “Class Actions”), which bears on the Underwriters and Initial

Purchasers as defendants in the Class Actions.

! Credit Suisse Securities (Canada), Inc., TD Securities Inc., Dundee Securities Corporation, RBC Dominion
Securities Inc., Scotia Capital Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc., Canaccord Financial Ltd.,
Maison Placements Canada Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner & Smith
Incorporated (successor by merger to Banc Of America Securities LLC)

% Pursuant to s. 4.4(b)(i) of the Plan of Arrangement, the collective aggregate amount of all rights and claims

asserted or that may be asserted against the Third Party Defendants in respect of any Noteholder Class Action
Claims shall not exceed, in the aggregate, the Indemnified Noteholder Class Action Limit
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PART II - FACTS

Distribution Protocol is Opaque

4. The materials filed by the Plaintiffs in respect of this motion and, in particular, the
Claims and Distribution Protocol, lack transparency and clarity. In particular, the Claims and
Distribution Protocol as currently drafted does not provide answers to the following fundamental

questions about the proposed allocation of the E&Y Settlement funds:

(a) Assuming all potential claimants make claims, what proportion of the settlement

funds will be paid to shareholders and what proportion to noteholders?

(b) Assuming all potential claimants make claims, for shareholders and noteholders
alike, what proportion will be paid to primary market purchasers and what

proportion to secondary market purchasers?

(©) With respect to noteholders only, and again assuming all potential claimants make
claims, what proportion of them are "Noteholders" (as that term is defined in the

affidavit of Charles Wright, sworn November 4, 2013 (the “Wright Affidavit”))?

(d)  What proportion of claimants fall into each of the merits-based categories

identified by the plaintiffs in the Wright Affidavit?

5. As set out in further detail below, the Underwriters and Initial Purchasers submit that
answers to the above questions are of importance in assessing the fairness of the Claims and
Distribution Protocol. But, these questions also bear on the Class Actions. If damages are ever
awarded in those claims to the claimants described above, an accounting will be required to
determine what recovery these persons have already had. Defendants in the Class Actions are

entitled to that information, and it is not in the motion materials.

6. On November 19, 2013, the Underwriters and Initial Purchasers asked the Plaintiffs to
provide them with certain information related to the above questions. In particular, the

Underwriters and Initial Purchasers asked the Plaintiffs to advise as follows:

(a) with respect to the statement in paragraph 13 of the Wright Affidavit, to explain
the basis for the statement that $5 million “is equivalent to or less than what Class

Counsel believed the Noteholders would likely receive from the claims process”
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and, in particular, to advise what proportion of the primary market noteholder
purchasers (in dollars) was included in the Noteholders and what proportion was

excluded from the Noteholders;

(b)  with respect to paragraph 25 of the Wright Affidavit, to explain the basis for the

amounts deducted from the face value of every series of notes; and

(c) with respect to the notes and paragraphs 54 and 55 of the Wright Affidavit, to set
out, in dollars, how many primary market noteholder purchasers fit within each of

the three risk categories (0.15, 0.10 and 0.01).

7. The Underwriters and Initial Purchasers also asked the Plaintiffs to provide them with a
copy of any report or written advice provided by Frank Torchio and Forensic Economics,
including the information referenced in paragraphs 21, 22 and 25 of the Wright Affidavit. The
latter request was made pursuant to the Rules of Civil Procedure and the right to inspect

documents referenced in an affidavit.

8. The Plaintiffs refused to produce any information in response to the request made by the
Underwriters and Initial Purchasers. A copy of the e-mails between the parties in this regard is

attached as Schedule “B”.

Improper Request for Confidentiality and Claim of Privilege

9. On December 8, 2013, the Plaintiffs served their draft Order approving the Claims and

Distribution Protocol. The draft Order reads in relevant part as follows:

(@ “THIS COURT ORDERS that...the Claims and Distribution Protocol and the
materials filed for this motion cannot be used in the Ontario Class Action, Quebec
Class Action or US Class Action as evidence of the appropriate method of

calculating damages” (paragraph 5); and

(b) “THIS COURT ORDERS that any determination of inflation for Sino-Forest
securities by Frank Torchio of Forensic Economics for the purposes of the Claims
and Distribution Protocol shall remain confidential and is without prejudice to any
party in the Ontario Class Action, Quebec Class Action or US Class Action”
(paragraph 6).
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10.  This relief is not requested in the Plaintiffs’ Notices of Motion filed in respect of either
the motion for approval of the Claims and Distribution Protocol or the fee approval motion.
Further, the Plaintiffs have not filed any written argument or authorities in support of their
requested relief, which, as set out in further detail below, the Underwriters and Initial Purchasers

submit would be extraordinary in the circumstances.

PART HI - LAW & ARGUMENT

The Claims and Distribution Protocol

11.  The test for approving the Claims and Distribution Protocol is the same as that which is
applied in deciding whether to approve a class action settlement. The Claims and Distribution

Protocol must be fair, reasonable, and in the best interests of those affected by it.?

12. Pursuant to the Claims and Distribution Protocol, the E&Y Settlement funds (less counsel
fees and a payment to the third-party funder) are being proposed for distribution to claimants
who acquired Sino-Forest common shares and Sino-Forest notes in the primary market (under a
prospectus or offering memorandum) and on the secondary market (through a stock exchange or
over the counter). The group of claimants consist of purchasers of securities in different legal

regimes, and purchasers of securities over a lengthy period of time.

13.  To be fair, a securityholder, or anyone with an interest in the E&Y Settlement, including
the Underwriters and Initial Purchasers, is entitled to be provided with information that includes
a clear explanation of the allocation of the E&Y Settlement funds, including answers to the

questions set out in paragraph 4 above.

14.  Such an explanation, and answers to the questions set out in paragraph 4, are not
provided in the Plaintiffs’ motion materials. The materials are unclear in this regard. Given that
the approval of the proposed Claims and Distribution Protocol engages a consideration of the
fairness of the E&Y Settlement allocation to class members, on relative and absolute terms, the

Plaintiffs ought to be able to provide answers to the questions set out in paragraph 4 above. Their

? Zaniewicz v. Zungui Haixi Corporation, 2013 ONSC 5490 at para. 59, Authorities of the Underwriters and Initial
Purchasers, Tab 7; Dabbs v. Sun Life Assurance, 1998 CarswellOnt 5823 (Gen. Div.) at para. 9, Authorities of the
Underwriters and Initial Purchasers, Tab 1
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failure to have done that makes it difficult to conclude that the Claims and Distribution Protocol

is fair to all parties affected by or with an interest in the E&Y Settlement, including the

Underwriters and Initial Purchasers.

Relief Requested in Draft Order is Improper

15.

Notwithstanding their onus to do so, the Plaintiffs have not filed any materials in respect

of the following relief proposed in their draft order:

16.

@)

(b)

“THIS COURT ORDERS that...the Claims and Distribution Protocol and the
materials filed for this motion cannot be used in the Ontario Class Action, Quebec
Class Action or US Class Action as evidence of the appropriate method of

calculating damages” (paragraph 5); and

“THIS COURT ORDERS that any determination of inflation for Sino-Forest
securities by Frank Torchio of Forensic Economics for the purposes of the Claims
and Distribution Protocol shall remain confidential and is without prejudice to any
party in the Ontario Class Action, Quebec Class Action or US Class Action”
(paragraph 6).

It is important to note that, with respect to paragraph 6 of the draft Order, the Plaintiffs

are asking the court to make orders in respect of information that has not even been produced.

17.

16344951

Despite the absence of a motion or argument by the Plaintiffs, it is apparent that:

(2)

(b)

in asking this court to prevent the future use of the materials filed on this motion
in the Class Actions and to keep confidential any determinations of inflation for
Sino-Forest securities made by Frank Torchio, the Plaintiffs are seeking relief that
is tantamount to a confidentiality order over materials, some of which have never

been filed; and

in asking this court to order that Torchio’s determinations are without prejudice to
any party in the Class Actions, the Plaintiffs are seeking to claim settlement
privilege over Torchio’s work product, which is specifically referred to in the

Plaintiff’s publicly filed motion materials (albeit not produced).
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No Confidentiality of Publicly Filed Materials

18.  Confidentiality orders are only granted in exceptional circumstances, when the court
“concludes that disclosure would subvert the ends of justice or unduly impair its proper
administration.” To that end, courts have developed a two-pronged approach to determining
whether to grant a confidentiality order (or any other discretionary order which limits freedom of
expression in relation to legal proceedings’). As recently articulated by the Ontario Court of
Appeal, citing the test developed by Supreme Court jurisprudence (the “Dagenais/Mentuk test”),

a confidentiality order will only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper
administration of justice because reasonably alternative measures will not prevent

the risk; and

(b) the salutary effects of the confidentiality order outweigh the deleterious effects on
the rights and interests of the parties and the public, including the effects on the

right to free expression and the efficacy of the administration of justice.®

19.  The Plaintiffs bear the onus of proving that a confidentiality order (and, by extension, the
requested Order limiting the use of information publicly filed and/or referred to) should be
granted. However, as noted above, the Plaintiffs have not filed any motion or argument in respect

of this request.

20.  The Plaintiffs fail to meet either branch of the Dagenais/Mentuk test. In any event, the
Plaintiffs should not be permitted to retroactively obtain what amounts to a confidentiality order

over materials that have been publicly filed and which are already in the public domain (i.e., the

* Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41 at para. 4, Authorities of the Underwriters and Initial
Purchasers, Tab 6

3 Toronto Star Newspapers Ltd. v. Ontario, ibid. at para. 7, Authorities of the Underwriters and Initial Purchasers,
Tab 6

S M.E.H. v. Williams, 2012 ONCA 35 at para. 22, Authorities of the Underwriters and Initial Purchasers, Tab 2;
Toronto Star Newspapers Ltd. v. Ontario, ibid. at para. 26, Authorities of the Underwriters and Initial Purchasers,
Tab 6
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Wright Affidavit), and no order should be made in respect of information that has not even been

produced (i.e., the Torchio evidence).’

21.  Further, the question of the relevance, admissibility and weight to be given to any of the
materials at issue is not a question that is properly determined at this stage of proceedings. These
issues are more appropriately addressed by the judges presiding over the motions or any trial of

the Class Actions.

No Privilege in Materials Related to Claims and Distribution Protocol

22.  The Plaintiffs have asked this court to order that any of Frank Torchio’s evidence of
inflation for Sino-Forest securities is to be without prejudice to the parties in the Class Actions.
In requesting this relief, the Plaintiffs are purporting to claim settlement privilege over any such

evidence.
23.  Settlement privilege must be established on a case-by case basis, applying the
“Wigmore” test:

(a) the communications must originate in a confidence that they will not be disclosed;

(b) the element of confidentiality must be essential to the maintenance of the

relationship in which the communications arose;

(©) the relationship must be one which, in the opinion of the community, ought to be

“sedulously fostered”; and
(d) the injury caused to the relationship by disclosure of the communications must be

greater than the benefit gained for the correct disposal of the litigation.8

24.  The Torchio evidence, though referred to and apparently relied upon in the Wright

Affidavit, has not been produced (despite the request for same by the Underwriters and Initial

7 Sangha v. Reliance Investment Group Ltd, 2012 CarswellBC 379 (S.C.), Authorities of the Underwriters and Initial
Purchasers, Tab 5; R. v. CityTV, 2000 CarswellOnt 2655 (S.C.J.), Authorities of the Underwriters and Initial
Purchasers, Tab 4

¥ Ontario (Liquor Control Board) v. Magnotta Winery Corp., 2009 CarswellOnt 8846 at para. 51-52, Authorities of
the Underwriters and Initial Purchasers, Tab 3 (referencing Slavutych v. Baker (1975), [1976] 1 S.C.R. 254 (S.C.C.)
at 260)
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Purchasers). The Plaintiffs therefore ask this court to make an order regarding evidence that

neither the court nor the parties have seen. On this basis alone, the order should be denied.

25.  Inany event, there can be no credible claim of settlement privilege in respect of
Torchio’s inflation determinations. Torchio’s inflation determinations do not form part of the
“settlement negotiations™ between the Plaintiffs and E&Y; rather, they relate to the proper
distribution of the proceeds from that settlement, which is a public process arising as a result of a
concluded (and approved) settlement. Further, Torchio’s contemplated work product is at least
indirectly disclosed in the Plaintiffs’ materials filed on this motion, such that any
communications between the Plaintiffs and Torchio (and any related work product) cannot be

said to have originated in confidence that they would not be disclosed.

26. It would be premature and inappropriate to make a ruling at this stage of proceedings as
to the relevance, admissibility and weight to be given to Torchio’s inflation determinations.

These issues are more appropriately resolved in the context of the Class Actions.

PART IV - ORDER REQUESTED
27.  The Underwriters and Initial Purchasers therefore request that the court decline to
approve the Claims and Distribution Protocol.
28.  Inthe alternative, the Underwriters and Initial Purchasers request that:

(a) the relief sought by the Plaintiffs in the last three lines of paragraph 5 and the
whole of paragraph 6 of the requested Order (reproduced in paragraphs 9 and 15

above) be denied; and

(b) the Plaintiffs be ordered to produce the information requested by the Underwriters

and Initial Purchasers (as set out in Schedule “B” to this factum).
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ALL OF WHICH IS RESPECTFULLY SUBMITTED

/(/QfSQ

/b’]bhn ﬁbello Q (SQ

) Andm

Rebetca Wise

Lawyers for the Underwriters and Initial Purchasers
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From: A. Dimitri Lascaris

Sent: Tuesday, November 19, 2013 5:39 PM

To: Gray, Andrew

Cc: Fabello, John; Jonathan Bida

Subject: FW: Sino Forest Corporation / CV-12-9667-00CL; Motion Record (Approval for Plan of Allocation)

Andrew, Jonathan Bida has forwarded your below email to me.

On behalf of the plaintiffs, | write to advise you that we decline to answer any questions from your clients in relation to
the distribution protocol.

Your clients have no interest whatsoever in the manner in which the E&Y settlement funds are distributed. Indeed, your
clients are adverse in interest to the class, and the notion that they are well-situated to ensure fairness to the class
therefore strains credulity.

You state below that you believe you are entitled to this information, but you state no basis for this supposed
entitlement. If you provide a cogent explanation of the basis on which your clients purport to be entitled to the

information you have requested, then we will give further consideration to your inquiry.

1



Absent such an explanation, we will not respond to any questions from your clients in regard to the distribution
protocol, whether in writing or by way of a cross-examination, absent an order of the Court.

Regards, Dimitri.

From: Gray, Andrew [mailto:agray@torys.com]

Sent: November-19-13 2:15 PM

To: Jonathan Bida

Cc: charles.wright@siskinds.com; Fabelio, John; Wise, Rebecca

Subject: RE: Sino Forest Corporation / CV-12-9667-00CL; Motion Record (Approval for Plan of Allocation)

Jonathan,

I am writing in connection with the affidavit Charles has sworn in support of the upcoming motion to approve
the distribution mechanism for the E&Y settlement. We have a small number of questions that we would
prefer to put to you in writing rather than by way of cross-examination, and depending on the answers, we may
dispense with cross-examination.

1. Please explain the basis for the statement in para. 13 that $5 million “is equivalent to or less than what
Class Counsel believed the Noteholders would likely receive from the claims process”. In particular, what
proportion of the primary market noteholder purchasers (in dollars) is included in the Noteholders, and what
proportion is excluded from the Noteholders?

2. Please provide us with a copy of any report or written advice provided by Frank Torchio and by Forensic
Economics, including the information referenced in paras. 21, 22 and 25. This request is also made pursuant
to the Rules of Civil Procedure and the right to inspect documents referenced in an affidavit.

3. With respect to para. 25, please explain the basis for the amounts deducted from the face value of every
series of notes.

4. With respect to the notes and paras. 54 and 55, please set out, in dollars, how many primary market
noteholder purchasers fit within each of the three risk categories: 0.15, 0.10 and 0.01.

We believe we are entitled to this information, we also believe that His Honour will want to know this
information in order to assess the fairness of the settlement relative to the various constituencies that are
comprised of the certified class.

Andrew

Andrew Gray

Torys LLP

Tel: 416.865.7630
Fax: 416.865.7380
mailto:agray@torys.com

www.torys.com

From: Jonathan Bida [mailto:jbida@kmlaw.ca]

Sent: November-04-13 10:48 PM

To: Jonathan Ptak; Kirk M. Baert; Max.Starnino@paliareroland.com; Katie.Parent@gowlings.com;
kdekker@aamlawyers.com; mbooth@agmlawyers.com; pgreene@agmlawyers.com; ajowett@applebyglobal.com;
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awillins@applebyalobal.com; esimpson@applebyglobal.com; david.gadsden@bakermckenzie.com;
john.pirie@bakermckenzie.com; belld@bennettjones.com; bellj@bennettjones.com; zychk@bennettjones.com;
sahnir@bennettiones.com: ZweigS@bennettjones.com; staleyr@bennettjones.com; Harvey@chaitons.com;
marymargaret.fox@clydeco.ca; paul.emerson@clydeco.ca; mkaplan@cohenmilstein.com; rspeirs@cohenmilstein.com;
stoll@cohenmilstein.com; sramirez@cohenmilstein.com; davidc@davieshowe.com; jdoris@dwpv.com;
iswartz@dwpv.com; bbarnes@davis.ca; bdarlington@davis.ca; sfriedman@davis.ca; mcolloff@emmetmarvin.com;
Mike.P.Dean@ca.ey.com: coneill@fasken.com; sbrotman@fasken.com; jane.dietrich@fmc-law.com;
neil.rabinovitch@fmc-law.com: greg.watson@fticonsulting.com; Jodi.porepa@fticonsulting.com; bzarnett@goodmans.ca;
boneill@goodmans.ca; cdescours@goodmans.ca; rchadwick@goodmans.ca; clifton.prophet@gowlings.com;
derrick.tay@gowlings.com; Jason.mcmurtrie@gowlings.com; Jennifer.stam@gowlings.com; jo@kimorr.ca;
mbm@kimorr.ca; mcs@kimorr.ca; tti@kimorr.ca; wik@kimorr.ca; yr@kimorr.ca; Ava.Kim@gowlings.com;
Edward Xu@hk . kwm.com: Helena.huang@kingandwood.com; tata.sun@kingandwood.com; Garth Myers;
bernard.aravel@lrmm.com: bruno.floriani@Irmm.com; james.heaney@lawdeb.com; Ifuerst@Iitigate.com;
pariffin@litigate.com; posborne@litigate.com; sroy@litigate.com; hyung.ahn@linklaters.com; Jon.Gray@linklaters.com;
Melvin.Sna@linklaters.com: Samantha.Kim@Linklaters.com; atardif@mccarthy.ca; clegendre@mccarthy.ca;
mpoplaw@mccarthy.ca; tmerchant@merchantlaw.com; ecole@millerthomson.com; jmarin@millerthomson.com;
hcraia@osc.qov.on.ca; esellers@osler.com; ggrove@osler.com; llowenstein@osler.com;
Ken.Rosenbera@paliareroland.com; GLuftspring@rickettsharris.com; ssasso@rickettsharris.com;
dimitri.lascaris@siskinds.com: Charles.wright@siskinds.com; george.bragg@bnymeilon.com; grace.lau@bnymellon.com;
tin.chuna@bnymellon.com; david.m.kerr@bnymellon.com; Marelize.Coetzee@bnymellon.com;
curtis.tuagle@thompsonhine.com; irving.apar@thompsonhine.com; yesenia.batista@thompsonhine.com; jgrout@tgf.ca;
kplunkett@tgf.ca; Gray, Andrew; Bish, David; Fabello, John; epleet@wdblaw.ca; pwardle@wdblaw.ca;
shieber@wdblaw.ca

Cc: Heather Palmer

Subject: Sino Forest Corporation / CV-12-9667-00CL; Motion Record (Approval for Plan of Allocation)

To Service List,

Please find attached the Notice of Claims Filing Deadline and Hearing to Approve the Claims and Distribution Protocol
and Counsel Fees, along with the proposed Claims and Distribution Protocol, Notice of Objection form and Claims Form.

You may visit http://www.kmlaw.ca/sinoforestclassaction to obtain additional information regarding the upcoming
hearing, including a guide to the proposed Claims and Distribution Protocol and the Affidavit of Charles Wright in
support of the proposed protocol.

Regards,

Jonathan Bida

Koskie Minsky LLP

Barristers & Solicitors

20 Queen Street West, Suite 900, Box 52
Toronto, Ontario M5H 3R3

Tel: 416.595.2072

Fax: 416.204.2907

This email message is privileged, confidential and subject to copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courrier est privilégié, confidentiel et soumis a des droits d'auteur. Il est interdit de ['utiliser ou de le
divulguer sans autorisation.

This email and any attachments are for the sole use of the intended recipients and may be privileged or
confidential. Any distribution, printing or other use by anyone else is prohibited. If you are not an intended
recipient, please contact the sender immediately, and permanently delete this email and attachments.

Le présent courriel et les documents qui y sont joints sont exclusivement réservés a l'utilisation des destinataires
concernés et peuvent étre de nature privilégiée ou confidentielle. Toute distribution, impression ou autre
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utilisation est interdite aux autres personnes. Si vous ne faites pas partie des destinataires concernés, veuillez en
informer immédiatement I'expéditeur, ainsi que supprimer ce courriel et les documents joints de maniére
permanente.

A. Dimitri Lascaris

Siskinds LLP
680 Waterloo Street
London, ON N6A 3V38

Tel: (519) 660-7844

Fax: (519) 660-7845

Mail: dimitri.lascaris@siskinds.com

Web: www.siskinds.com

Follow us on www.twitter.com/siskindsllp

Stay Connected:

Please consider the environment before printing this email
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